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UNITED STATES OF AMERICA, 


AGREED STATEMENT OF THE CASE 


By oral order of a division of the United States Court of Appeals 
for the District of Columbia Circuit, which order was rendered from the 


bench on February 9, 1965, the day on which this case was originally 


scheduled for oral argument, the parties were directed to prepare an 


agreed statement of the case. This agreed statement was to refl 
action taken by the District Court hearing on the instant appeal. 


agreed statement follows. 


The Original Criminal Case 

An indictment filed October 16, 1961, charged appellant with four- 
teen (14) counts of forgery and uttering. (Criminal Case No. 875-61). 

On March 22, 1962, appellant appeared with counsel before Chief 
dudge McGuire of the District Court and freely and voluntarily entered a 
plee, of guilty to four counts of uttering (pages 2-7, transcript of plea 
proceedings of March 22, 1962, filed in Criminal No. 875-61). Subsequently, 
on May 4, 1962, appellant's motion to withdraw his pleas of guilty was 
granted. A jury trial commenced before Judge Sirica on June 6, 1962. 
While tke goverment was presenting its case, appellant asked to be per- 


mitted to plead guilty. A plea of guilty to count 6 of the indictment 
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(uttering) was accepted by the court (page 17, transcript of plea pro- 
ceedings of June 6, 1962, filed in Criminal No. 875-61). The plea was 
freely and voluntarily entered (pages 6, 13 - same transcript). Appellant 
was informed that he would not later be permitted to withdraw his plea 
(page 4, same transcript). 

On June 12, 1962, appellant wrote a three-page letter to the court 
containing the statement: "I didn't know the check (the one involved in 
count 6 of the indictment) was a fraud." This letter caused a hearing 
to be held on June 22, 1962, at which time appellant acknowledged his 
guilt as to count 6 and yet orally moved to withdraw his plea of guilty 
(page 6, plea proceedings of June 22, 1962, filed in Criminal No. 875~61). 
The motion to withdraw the guilty plea was denied (page 9, same transcript). 


By judgment and commitment filed on June 29, 1962, appellant was 


1 
sentenced to a term of imprisonment of from two (2) to six (6) years. 


fppellant wes given credit for time already served in jail. At the time 
of sentencing, the trial judge asked the appellant whether he was the same 
person who in 1947. had served a four-month sentence in North Carolina for 
resisting an officer and who in 1950 had been convicted in North Carolina 
for forgery. On both these occasions appellant replied that he was the 
same person (pages 10-11, sentencing transcript in Criminal No. 875-61, 
filed as a supplemental record on appeal). Appellant was also asked, but 
to this question he did not respond, whether he was the same person who 
was convicted in 1957 of larceny from an interstate shipment (page 11, 


y The crime of uttering carries a mandatory minimm sentence of one (1) 
year. The maximm sentence is ten (10) years. 22 D.C. Code 1401. 
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same transcript). The trial judge stated that "the Court must con- 
sider all those facts (the prior convictions) in connection with the 
sentence." (pege 11, same transcript). The judge also alluded to the 
fact that had appellant been convicted on several counts of the four- 
teen (14) count indictment in which he was charged, he could have 
received consecutive sentences (page 10, same transcript). He stated 
that he would also consider the report that appellant haa not been 


"frank" with the probation officer when asked about his prior con- 


victions (page 10, same transcript). 

On January 18, 1963, the Court of Appeals granted leave to 
appeal in forma pauperis and appointed counsel. This appeal, in which 
appellant contends that his guilty plea was invalid, resulted in affir- 
mance of the judgment of conviction. Edwards v. United States, D.C. 
Cir. No. 17678, decided June 26, 1963. A petition for rehearing en 
banc was denied by the Court of Appeals on October 7, 1963. ‘The 


judgment was Tiled in the District Court on October ll, 1963. 


Civil Action No. 2922-63 
On December 6, 1963, appellant wrote a letter to Judge Sirica 
in which he stated in part; 
"On this present charge of uttering, your honor 


sentenced me to this term as a second felon, having 
been previously convicted in North Carolina. 


eh. 
"Enclosed herewith is a certified copy of the 
North Carolina Court's judgment of reversal of that 
conviction... 
“This letter is sent you because, as I said, of 
your essential fairness in that you would exercise 
judicial discretion as allowed under 28 U.S.C. Sec. 
2255". 
Enclosed with the letter was a copy of a pleading styled by appellant 
PETITION FOR A WRIT OF ERROR CORAM NOBIS, subscribed and sworn to by him 
on October 9, 1963, and apparently filed by him in the Superior Court of 
Wilkes County, Wilkesboro, North Carolina. Also enclosed with the letter 
was a copy of an ORDER, signed by a judge of the Superior Court of Wilkes 
County, vacating the sentence imposed for forgery at the August 10, 1950 
term of thet cout. The ORDER was undated and not certified. 

The letter, and the enclosed pleading and order, were ordered filed 
by Judge Sirica and received Civil Action No. 2922-63. The government filed 
an opposition on December 13, 1963 arguing that the papers did not state a 
claim for relief under 28 U.S.C. § 2255, but tht they could be considered 
as a timely motion to reduce sentence since they were filed within 60 days 


of the receipt of the mandate from the Court of Appeals. 


On January 31, 1964, Judge Siricea denied appellant's motion, treating 


it in the clternative as a motion to vacate sentence pursuant to 28 U.S.C. 
§ 2255 and as a motion to reduce sentence pursuant to Rule 35, Fed. R. Crim. 


P. No appeal from Judge Sirica's action was taken. 
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Civil Action No. 302-64 

On February 5, 1964, appellant filed a motion in the alternative 
for (1) withdrewal of his guilty plea; (2) e new trial based on newly 
discovered evidence; (3) vacate and set aside the judgment, and (4+) 
declaratory judgment. This motion received Civil Action No. 302-64. 
Ten (10) errors were alleged by appellant in this motion, the seventh 
one being: "whether a federal sentence can be collaterally attacked, 
when the record plainly shows that petitioner was sentenced to a longer 
term as a second felon, on the basis and assumption of 4 previous con- 
viction in North Carolina, which was materially untrue." In support 
of this allegation, appellant quoted from the sentencing transcript in 
Criminal No. 875-61, wherein Judge Sirica had referred to the 1950 forgery 


conviction in North Carolina. 


On February 26, 1964, Judge Sirica signed an order appointing 


counsel to represent petitioner in Civil Action No. 302-64. 

On April 17, 1964, a hearing was held on appellant's motion at 
which appellant was represented by counsel and testified in his own 
behalf. The testimony and argument at the hearing have not been 
transcribed. | 

On April 30, 1964, appellant's motion, which vas treated as a 
motion to vacate sentence pursuant to 28 U.S.C. § 2255, was denied. On 
the same day Findings of Fact and Conclusions of Law sene filed. Neither 
the Findings nor the Conclusions specifically refer to appellant's prior 
North Carolina forgery conviction or to appellant's allegation with 


respect thereto. 
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On May 1, 1964, the District Court denied leave to appeal with- 
out prepayment of costs from the denial of the motion. 

On May 7, 1964, appellant filed, still in Civil Action No. 302-64, 
@ PETITION FOR MODIFICATION OF ORDER AND PETITION FOR WRIT OF MANDAMUS. 

On page thirteen (13) of this petition appellant referred to his earlier 
letter of December 6, and enclosures, in arguing that his sentence had 
been based on a prior invalid North Carolina conviction. This petition 
was denied on May 20, 1964. Leave to appeal from this action was denied 
by the District Court on June 18, 196). 

On May 15, 1964, appellant filed in the Court of Appeals a 
petition for leave to prosecute an appeal from the denial of his motion 
in Civil Action No. 302-64. One of the grounds stated was that appellant 
had been sentenced on the basis of the vacated North Carolina conviction. 
The petition for leave to appeal was denied on June 25, 1964 (Misc. 232k, 
Judges Miller, Danaher, and Burger). A motion for rehearing was denied on 


August 14, 1964. 


Further Preceedings in Criminal No. 875-61 


On May 15, 1964, appellant filed, in the original criminal case 
(875-61) a MOTION FOR REDUCTION OF SENTENCE PURSUANT TO RULE 35, FEDERAL 
RULES OF CRIMINAL PROC. Appellant stated seven grounds for this motion, 
the fifth being that "the files and records of the case will show that 
petitioner was sentenced as being a second felon offender, on the basis 
and assumption of a previous conviction in North Carolina, which was 


invalid." 
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The motion to reduce sentence was denied on My 28, 1964. A 
letter from Judge Sirica's law clerk filed on Jume 1, 1964, asked the 
Superintendent of Lorton Reformatory to inform appellant that the judge 
had no power to reduce sentence since more than 60 days haa elapsed since 
the judgment became final. 

On June 4, 1964, appellant filed a MOTION FOR RECONSIDERATION 
OF MOTION FOR REDUCTION OF SENTENCE. He urged in this motion that Rule 
35, Fed. R. Crim. P., did not impose a 60-day limit on the power of a 
federal judge to reduce sentence. This motion to reconsider was denied 
on June 18, 1964. : 

On June 25, 196+, appellant filed an application for leave to 
prosecute an appeal from the denials of his motions to reduce sentence 
and to reconsider the motion to reduce sentence. As grounds for appeal 
appellant alleged (1) that Rule 35, Fed. R. Crim. P., imposed no 60-day 


limit on the power of a judge to reduce sentence, and (2) that Judge Sirica 


had disregarded his constitutional rights by taking an invalid North 


Carolina conviction into consideration at the time of sentencing. Leave 
to appeal was denied by the District Court on June 29, 1964. 

On July 9, 1964, appellant filed in the Court of Appeals a petition 
for leave to prosecute an appeal from the District Court orders of May 28 
and June 18, 1964 (Judge Sirica's denials of the motions to reduce sentence 
and to reconsider that motion, filed in the original criminal case). ‘The 
Government opposed the petition, but the Court of Appeals granted the appeal 
and appointed counsel by order dated September 21, 1964 (Misc. 2355). 
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The. Record on Appeal 

In the order granting the appeal, a motion panel of the Court of 
Appeals limited the issue to "whether or not he (appellant) is entitled 
to a hearing on his Title 28, U.S.C. § 2255 motion for an order requiring 
the institution of a resentencing proceeding in view of his allegation 
that subsequent to the imposition of his original sentence, the State of 
North Carolina vacated his previous forgery conviction." In the upper 


right hand corner of the original order (see Clerk's File, in Misc. 2355), 


there was printed the notation ‘Crim. 875-61" » thus correctly identifying 
2 


the case in which the appeal was taken. However, due to a clerical error, 
the District Court file in Civil Action No. 302-6 (appellant's second 
§ 2255 motion, filed February 5, 1964) wes certified and transmitted to 


the Court of Appeals as the original record on appeal. 


2/ It is not known to the perties by whom this error was committed. On 
the copy of the Court of Appeals order granting the appeal which is on file 
in the original record on appeal, however, the printed notation 'Crim. 875- 
61! is struck through and the notation 'Civil 302-64' is typed in. In view 
of the fact that the order stated the issue on appeal in terms of whether 
appellant was entitled to a "hearing on his Title 28 U.S.C. § 2255 motion", 
and the fact that no such motion was ever filed in the original criminal 
case, it is probable that the personnel in the Clerk's Office of the District 
Court caused the order granting the appeal to be changed. The net effect 
of this change, of course, was the certification and transmission by the 
District Court to the Court of Appeals of an incorrect original record on 
appeal. 
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In addition to the original record (the file in Civil Action No. 


302-64), the record on appeal consists of the following: (2) the transcript 
of the sentencing proceedings in Criminal No. 875-61, certified and trans~ 
mitted to the Court of Appeals on Jamary 6, 1965, as a supplemental recora 
on appeal; (2) the entire District Court file in Civil Action No. 2922-63, 
certified and transmitted to the Court of Appeals on February 8, 1965, as 
a@ supplemental record on appeal; (3) the entire District Court file in 
Criminal No. 875-61, certified and transmitted to the Court of Appeals 


on February 8, 1965, as a supplemental record on appeal. 


Civil Action No. 203-65 

Subsequent to taking and perfecting the instant Lopedl, appellant 
filed another motion to vacate sentence pursuant to 28 U.S.C. § 2255. This 
motion, filed Jamary 26, 1965, has received Civil Action No. 203-65. One 
of the grounds for relief asserted therein is that in imposing sentence the 
court relied on the prior North Carolina forgery conviction which was sub- 
sequently vacated, This motion, which the United States has opposed, has 
not yet been acted upon by Judge Sirica. 


/s/ DAVID C, ACHESON, 


DAVID C. ACHESON: 
United States Attorney 


FRANK Q, NEBEKER: 
Assistant United States Attorney 


DMISD: February 25, 1965 s/ ANTHONY A. LAPHAM 
ANTHONY A. LAPHAM 
Assistant United States Attorney 


s/ PEYTON G. BOWMAN, III 
PEYTON G. BOWMAN, Ii 
(Court Appointed Attorney for 
Appellant) 
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BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


SEAB 
MESC NO. 2555 4 


Clarence R. Edwards, Appellant 
Vv. 


United States of America, Appellee. 


AN APPEAL FROM 
AN ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Richard M. Merriman 

Peyton G. Bowman, III 

815 Connecticut Avenue, N. W. 

Washington, D. C. 20006 
(Appointed by this Court) 


QUESTION PRESENTED 


The question is whether appellant is entitled to a hearing 
on his Title 28 U.S.C. § 2255 motion for an order reyuiring 2 


reduction in his sentence because subsequent to the imposition of 


this sentence the Superior Court of Wilkes County, North Carolina 


vacated a forgery conviction and the Solictor for the 17th 
Solicitorial District of that State took a nol pros where such 
conviction had been relied upon by the judge in passing sentence in 


this proceeding. 


BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
FOR THE BISTRICT OF COLUMBIA CIRCUIT 


MISC NO. 2355 


Clarence R. Edwards, Appellant 


United States of America, Appellee. 


Question Presented 
Jurisdictional Statement 
Statement of the Case 
Statute Involved 


Statement of Points 


Summary of the Argument 


Argument 
This case should be remanded to the 
District Court for redetermination 
of sentence because of the dismissal 
of the North Carolina conviction 
which was a basis for such sentence 


TABLE OF CASES 


Edwards v. United States, D. C. Cir. No. 17678 (1963) 


Gideon v. Wainwright, 372 U.S. 781 (1963 
Jones v. United States, 327 F.2d 867 (D.C.Cir. 1963) 


United States ex rel. Durocher v. LaVallee, 330 F.2 
303 (ond cir. 1904) cert. denied 64 Sup.ct. 1921 (1960) 


United States ex rel. Easterli v. Wilkins, 303 F.2d 
B83 (end Cir. 1962) 


United States ex rel. Foreman v. Fay, 
184 F.Supp. 535 (S.D.N.¥. 1960) 


United States ex rel LaNear v. LaVallee, 
306 F.ed 417 (end Cir. 1962 ) 


United States ex rel. Savini v. Jackson, 
“250 F.2d 349 (end Cir. 1957) 


OTHER REFERENCES 
28 U.S.C. §2255 
22 D.C. Code §104 
22 D.C. Code §1401 


6, 10 


62 9 
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JURISDICTIONAL STATEMENT 


An indictment was filed in the United States District 
Court for the District of Columbia (Crim. No. 875-61) on October 16, 
1961 charging appellant with fourteen counts of forgery and 
uttering of seven checks in violation of § 22-1401 (D. C. Code, 
1961 Ed.). On October 20th he was arraigned and pleaded not 
guilty on all counts. 

On November 28, 1964 appellant's counsel filed a moticn 
for a mental examination and it was granted on December 8. After 


committment to St. Elizabeth's Hospital for ninety days, appellant 


was judged to be mentally competant to stand trial. The trial 


» began on June 6, 1962 and appellant pleaded quilty to count six 
ipf the indictment. He was sentenced on June 22, 1962 to serve two 
to six years imprisonment and the remaining counts of the indict- 
ment were dismissed. 

On January 18, 1963, this Court permitted appellant to 
appeal in forma pauperis, the basis for such appeal being the 
voluntariness of the guilty plea. In Edwards v. United States, 
D. C. Cir. No. 17678, decided June 26, 1963, this Court affirmed 
the judgment of the District Court, and a petition for rehearing 
en banc was denied on October 7, 1963. 

On May 15, 1964 appellant filed with the District Court 
a Motion for Reduction of Sentence Pursuant to Rule 35, Federal 
Rules of Criminal Procedure, which was denied by Judge Sirica on 
May 28th. On June 4, 1964, a motion for reconsideration of the 
denial of the motion for reducing the sentence was filed and on 
June 18th Judge Sirica denied this motion. On June 30, 1964 
appellant petitioned for leave to appeal in forma pauperis. The 
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Government's opposition was filed on July 22, 1964 and appellant's 
reply thereto on August 6th. On September 21, 1964 this Court 


ordered: ORDERED by the court that petitioner's petition be granted 
and petitioner is hereby allowed to prosecute his appeal without 
prepayment of costs on the issue of whether or not he is entitled 

to a hearing on his Title 28 U.S.C. §2255 motion for an order 
requiring the institution of a resentencing proceeding in view of 
his allegation that subsequent to the imposition of his original 
sentence, the State of North Carolina vacated his previous forgery 
conviction, 


By that order and a subsequent order of October 1, 1964 


the undersigned were appointed as counsel for appellant and by 
subsequent orders the original time for filing a brief in this 
proceeding was extended to and including December 15, 1964. 
Appellant presently is serving the sentence for which reduction is 
sought. 

The District Court has jurisdiction under the Act of 
June 25, 1948, C. 645, 62 Stat. 826, 1€ U.S.C. §3221, and this 
Court has jurisdiction under the Act of June 25, 1948, C. 646, 62 
Stat. 929, as amended by Act of October 31, 1951, C. 655, 65 
Stat. 726, 28 U.S.C. §1291. ! 


STATEMENT OF THE CASE 


Because this brief by order of this Court is limited to 
the question of the effect of the dismissed North Carolina con- 
viction on the sentence in this case, no attempt will be made to 
give a factual background of the appellant's arrest and later 
conviction for uttering a forged check. However, the Court should 
be interested in that part of the transcript dealing with the 
sentencing procedure which occurred on June 29, 1962. On page 11 
of the transcript, Judge Sirica was questioning appellant in order 
to obtain a basis for a sentence: 

"THE COURT: Are you the same Clarence B. Edwards, who 
on August 12, 1950 was convicted of forgery in Nerth 
Carolina and given one to three years? You admitted 
that to the probation officer finally?" 

"THE DEFENDANT: Yes" 

A few lines later, after further questions, Judge Sirica, 
referring to this line of questioning, stated: 

"You understand, of course, that the Court must 
consider all these facts in connection with the 
sentence." 

Appellant was sentenced to two to six years imprisonment. 

On Octuber 12, 1963, the Superior Court of Wilkes County, 
Wilkesboro, North Carolina, issued an order signed by the Honorable 
Robert M. Gambill, Resident Judge of the 23rd Judicial District of 
North Carolina vacating Clarence R. Edwards's judgment of convic- 
tion of August 10, 1950 and stating that the Solicitor fer the 
17th Sclicitorial District of North Carolina "takes a nol pros with 


leave in this cause". The order further stated that "the defendant 


was indigent and unable to afford counsel." (A capy of this order 


is attached hereto as Exhibit A). 


a 


STATUTE INVOLVEL 


22 D.C. Code § 1401. Forgery. 


Whoever, with intent to defraud or injure another, falsely 


makes or alters any writing of a public or private nature, which 
might operate to the prejudice of another, or passes, utters, or 
publishes, or attempts to pass, utter, or publish'as true and 
genuine, any paper so falsely made or altered, knowing the same 
to be false or forged, with the intent to defraud or prejudice 
the right of another, shall be imprisoned for not less than one 
year nor more than ten years. (Mar. 3, 1901, 31 Stat. 1326, ch. 
B54, § 843.) : 


STATEMENT OF POINTS 


A North Carolina Conviction, later dismissed, which was 
relied on by the sentencing judge in this case should not 
be a factor in determining appellant's sentence and this 


case should be remanded for resentencing. 


There is ample legal authority to support such a remand. 


SUMMARY OF THE ARGUMENT 


Appellant was convicted of uttering a forged check in 


| violation of 22 D.C. Code §1401 and sentenced to two to four years 


imprisonment which was within the one to ten years provided for the 
offense. In determining the sentence the judge relied on a pre- 
vious conviction for forgery which appellant had received in a 
North Carolina court. Because the North Carolina conviction later 
was dismissed (See Appendix A hereto), and it formed a basis for 
the sentence in this case, this case should be remanded to the 
District Court for resentencing without the North Carolina con- 
viction being a factor. : 

In a number of New York cases, the court has reordered 
a remand for resentencing where the sentencing judge had relied on 
prior convictions which later were declared invalid, United States 
ex rel. Savini v. Jackson, 250 F.2e 349 (2nd Cir. 1957). A remand 
in such circumstances has been ordered even when the sentence re- 
ceiveé was less than what the judge might have given without re- 
lying on the prior conviction. Unitec States ex rel.  Durocher v. 
La Vallee, 330 F.2d 303, 305 (2nd Cir. 1964). This Court also 
hele that a case can be remandee to the District Court for re- 
sentencing even where the sentencing juége can reimpose the same 
sentence. Jones v. United States, 327 F.2d 867 (1963). 

Because we cannot know what sentence appellant would 
have received if the invalid North Carolina conviction had not 
been considered, this case shoula be remanded to the District 


Court for resentencing. 
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ARGUMENT 


THIS CASE SHOULD BE REMANDED TO THE DISTRICT 

COURT FOR! REDETERMINATICN OF SENTENCE BECAUSE 

SF THE DISMISSAL OF THE NORTH CAROLINA 

CONVICTION WHICH WAS A BASIS FOR SUCH SENTENCE 

The issue in this case is a simple one. Appellant, after 

pleading guilty to a charge of uttering a forged check in viola- 
tion of Section 22-1401 of the District of Columbia Code, was 
sentenced to two to six years imprisonment. The penalty provided 
by that section is imprisonment "for not less than one year nor 


more than ten years. In determining appellant's sentence, the 


judge relied on a previous conviction for forgery in North Carolina 


(Tr. 11, June 29, 1962 sentencing proceeding). Subsequently, the 


North Carolina conviction was dismissed. 
Perhaps the' most important factor in this case is the 
statement of the sentencing judge that (Sentencing Tr. 11): 
"You understand, of course, that the Court must 
consider all these facts in connection with the 
sentence”. 
The "facts" the judge’ was referring to included the North Carolina 
conviction. Thus, we have in the judge's own words evidence that 
he took the North Carolina conviction into consideration in de- 
termining appellant's sentence in this case. It would seem highly 
likely that had the judge not taken the North Carolina conviction 


into consideration, appellant would have received a lesser 


sentence. 


This becomes even more probable when it is remembered 
that the North Carolina conviction also was for forgery and the 
judge was aware that not only had appellant previously been con- 
victed of a crime but of the same crime for which he was being 
sentenced in this case. Certainly, it is reasonable to conclude 
that without the North Carolina conviction cn his record appellant 
well might have received a lesser sentence. Because the North 
Carolina conviction is null and void, it never should have been a 
factor in determining appellant's sentence and this case should be 
remanded to the District Court so that appellant's sentence can be 
determined without the North Carolina conviction being) a factor. 

There are a number of New York cases which are analogous 
to the instant proceeding involving a remand for resentencing be=- 
eause a prior invalid conviction had been the basis for sentencing. 
United States ex rel. La Near v. La Vallee, 306 F.2d 417 (end Cir. 
1962); United States ex rel. Easterling v. Wilkins, 303 F.2d 883 
(2nd Cir. 1962); United States ex rel. Savini v. Jackson, 250 F.2d 
349 (2nd Cir. 1957). 

These cases are similar in that they involved sentences 
under the New York Multiple Offender Statute* predicated on 
offenses committee in other jurisdictions where the accused was 


held to have been denied a fair trial because of lack of counsel. 


¥ The District of Columbia has 4 similar statute 22 D.C. Code §104. 


Lee 


In these cases, unlike the present one, the inadequacy of 
the former trial was determined by the court considering the reduc- 
tion in sentence. In each case, the court held that because the 
former conviction had affected the sentence under review, the lack 
of validity of the former verdict rendered the sentence under 
review excessive. Although it appears from the North Carolina Court 
Order (Exhibit A) that the reason for the dismissal of appellant's 
conviction was lack of counsel, this case does not have to rely on 
Gideon v. Wainwright, 372 U.S. 781 (1963). Here the questioned 
conviction has been dismissed by the court which gave it. Unlike 
the New York cases just discussed, there can be no yuestion ofthe in- 
validity of the prior conviction. 

That the sentence complained of here does not arise from 
a multiple offender statute in no way affects the principle involved. 
The United States Court of Appeals for the Second Circuit in a 
recently decided case held that because the sentence received as 
a second offender was less than the maximum sentence for a first 
offender it should not prevent the court from remanding the case 
where the sentence was based upon an invalid prior conviction. 


United States ex rel. Durocher v. La Vallee, 330 F.2d 303, 305 


(2nd Cir. 1964)cert. denied 84 Sup. Ct. 1921 (June 22, 1964). It 


also has been held that a case should be remanded where the sen- 
tencing judge "might" have imposed a lesser sentence if he had 
known that a prior conviction was invalid. United States ex rel. 


Foreman v. Fay, 184 F. Supp. 535, 539 (S.D. N.Y. 1960). The 
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principle is that where a sentence is based on a prior invalid 
conviction the case should be remanded for resentencing even if 
the judge in the court below could reimpose the same sentence. 

This Court also has held that a case may be remanded for 
resentencing where the judge legally can reimpose the same sentence 
Jones v. United States, 327 F.2d 867 (1963). In that case the 
appellant had been convicted of first degree murder and given what 
was at the time of conviction a mandatory death penalty. Before 
sentence was carried out the statute was changed allowing life 
imprisonment in future cases of first degree murder where the jury 
unanimously approved. In pending cases the judge was permitted in 
his sole discretion to commute the death sentence to life impris- 
onment. Jones's counsel filed a motion for radustion of sentence 
coupled with a motion for a mental examination. The judge denied 
the motion to reduce the sentence but permitted a subsequent mental 
examination. This Court reversed and remanded because the sen- 


tencing judge should have had the benefit of the findings of the 


mental examination before deciding the motion for reduction of 


sentence. 


"We can not know what conclusion might have been 
reached, had the judge here with such principles in 
mind fmental competence should be allowed weight in 
determining the propriety of capital punishment/, 
conducted the permissible inquiry before ert upon 
the motion to reduce sentence." (327 F.ed at 874-5) 


Similarly in the instant case, "we can not know what 


conclusion might have been reached, had the judge here " known 


that the North Carolina conviction was invalid. This case likewise 


should be remanded for resentencing. 


Respectfully submitted, 


Peyton G. Bowman, III 
815 Connecticut Avenue, N. Ww. 
Washington, D. C. 20006 


December 15, 1964 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served appellant 's 


brief upon each of the following parties in this proceeding by 
record 


mailing a copy thereof properly addressed to the counsel of 
of the party named: 
Party 
United States of America 


Attorney 


Frank Q. Nebeker, Esq. 
Assistant U. S. Attorney 
u. S. Court House 
Washington, D. C. 


Peyton G. Bowman, Ii 
Attorney for Appellant 
815 Connecticut Ave., N.W. 


December 15, 1964 Washington, D. C. 20006 


COPY 


IN THE SUPERIOR COURT OF WILKES COUNTY 
WILKESBORO, N. C. 
CLARENCE R. EDWARDS, 
Petitioner 
vs. 
STATE OF NORTH CAROLINA Criminal Case no. 6 


COUNTY OF WILKES, 
Respondent 


ORDER 

This cause coming on to be heard and being heard before 
the undersigned, Robert M. Gambill, Resident Judge of the 23rd 
Judicial District of North Carolina, in chambers, upon a Writ 
of Error CORUM NORBIS, and it appearing to the Court, and the 
Court finds it a fact, from the petition: 

That from the petition and the record that the petitioner 
was arrested in Wilkesboro, North Carolina, and tried in the 
Superior Court of said County on a charge of Forgery. 

That at such time the petitioner was without counsel. 


That the Court finds that a judgment was pronounced in the 


case providing for the imprisonment of the prisoner in the State's 


Prison for a period of not less than one nor more than three 
years. 
It further appearing to the Court that the petitioner has 


served the sentence imposed by the Court by said judgment 


Exhibit A 


It further appearing to the Court that the defendent was 


indigent and unable to afford counsel. 


IT IS THEREFORE, ORDERED, CONSIDERED AND ADJUDGED, the the 


judgment imposed at the August 10th Term of Superior Court, 1950, 
in Wilkes County, in the case of State vs. Clavanee R. Edwards, 
be and the same is hereby vacated, and it is ordered that the 
petitioner be granted a new trial. | 

It further appearing to the Court that upon entering of 
this order the Solicitor for the 17th Solicitorial District of 


North Carolina takes a nols pros with leave in this cause. 


This the 12th day of October, 1963. 


s/ Robert M. Gambill 
Honorable Robert M. Gambill 
Resident Judge of the 23rd Judicial 
District of North Carolina 


NORTH CAROLINA 
WILKES COUNTY 


This is to certify that the foregoing is a true and correct 
copy of the Order signed by Judge Robert M. Gambill, the original 
of which is of record in the Clerk's Office, Wilkes County. 

This the 7th day of February, 1964. 


(signature illegible 
Clerk Superior Court (SEAL) 
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QUESTIONS PRESENTED 


Did the District Court properly deny without hearing 
appellant’s 28 U.S.C. § 2255 motion to correct sentence? 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,931 


CLARENCE R. EDWARDS, APPELLANT 
UY 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed October 16, 1961, appellant was 
charged with fourteen counts of forgery and uttering of 
seven checks (Criminal Case No. 875-61). 

On March 22, 1962, appellant appeared with retained 
counsel before Chief Judge McGuire and entered a plea 
of guilty to four counts of uttering. Subsequently on 
May 4, 1962, appellant moved to withdraw his pleas of 
guilty and this was granted. A jury trial was begun 
on June 6, 1962. While the government was presenting 
its case, appellant again changed his mind and asked to 
be permitted to plead guilty. A plea of guilty to count 


(1) 


2 


6 (uttering) was accepted by the court. Appellant was 
carefully advised of his rights, freely admitted his guilt, 
and voluntarily and intelligently entered his plea of guilty 
to count 6. He was also informed by the court that if 
he pleaded guilty he would not be permitted later to 
withdraw his plea. 

On June 12, 1962, appellant wrote to the court that he 
again wished to withdraw his plea of guilty. At a hearing 
held on June 22, 1962, appellant acknowledged his guilt 
and the motion was denied. 

Appellant was sentenced on June 29, 1962, to serve 
two to six years imprisonment. The remaining thirteen 
counts of the indictment were then dismissed. 

On January 18, 1968, the Court of Appeals granted ap- 
pellant leave to appeal in forma pauperis and appointed 
counsel to represent appellant on appeal. On appeal ap- 
pellant attacked the validity of his guilty plea. By order 
of June 26, 1963, the Court of Appeals affirmed the 
judgment of the District Court. Edwards v. United 
States, D.C. Cir. No. 17678, decided June 26, 1963. Pe- 
tition for rehearing en banc was denied by the Court of 
Appeals on October 7, 1963. 

In civil action No. 2922-63 appellant sought to vacate 
his judgment of conviction pursuant to 28 U.S.C. § 2255 
alleging that he had been erroneously sentenced as a “‘sec- 
ond offender” inasmuch as a prior North Carolina con- 
viction had been dismissed. On January 31, 1964; this 
motion to vacate the judgment of conviction was in the 
alternative treated as a motion to reduce sentence pur- 
suant to Rule 35, Federal Rules of Criminal Procedure 
was denied. On May 15, 1964, appellant filed a motion 
to reduce sentence, which was denied on June 1, 1964. 
On June 4, 1964, appellant filed a motion entitled “Mo- 
tion For Reconsideration On Motions For Reduction of 
Sentence”, on June 18, 1963, this motion was also denied. 
On June 80, 1964, appellant applied for leave to appeal 
in forma pauperis, which was denied on June 29, 1964. 
Appellant thereupon applied to this Court for leave to 
appeal, which granted the appeal, limiting the issue on ap- 
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peal to whether appellant was entitled to a hearing on his 
prior 28 U.S.C. § 2255 petition. (Mise. 2355, Order dated 
September 21, 1964).* 


STATUTES AND RULES INVOLVED 


Title 28 U.S.C. § 2255 provides: 


Federal custody remedies on motion attacking sen- 
tence.—A prisoner in custody under sentence of a 
court established by Act of Congress claiming the 
right to be released upon the ground that the sen- 
tence was imposed in violation of the Constitution 
or laws of the United States, or that the court was 
without jurisdiction to impose such sentence, or that 
the sentence was in excess of the maximum author- 
ized by law, or is otherwise subject to collateral at- 
tack, may move the court which imposed the sen- 
tence to vacate, set aside or correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled 
to no relief, the court shall cause notice thereof to 
be served upon the United States Attorney, grant a 
prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with 
respect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sen- 
tence imposed was not authorized by law or otherwise 
open to collateral attack, or that there has been such 
a denial or infringement of the constitutional rights 
of the prisoner as to render the judgment vulnerable 
to collateral attack, the court shall vacate and set 
the judgment aside and shall discharge the prisoner 
or resentence him or grant a new trial or correct 
the sentence as may appear appropriate. 


21Qn August 10, 1964, appellant filed a second § 2255 motion, in 
which he did not challenge validity of his sentence on the grounds 
that his prior North Carolina conviction had been vacated. This 
motion was denied on August 6, 1964 (C.A. 1950-64). 
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A court may entertain and determine such motion 
without requiring the production of the prisoner at 
the hearing. 

The sentencing court shall not be required to enter- 
tain a second or successive motion for similar relief 
on behalf of the same prisoner. 

An appeal may be taken to the court of appeals 
from the order entered on the motion as from a 
final judgment on application for a writ of habeas 
corpus. 

An application for a writ of habeas corpus in 
behalf of a prisoner who is authorized to apply for 
relief by motion pursuant to this section, shall not be 
entertained if it appears that the applicant has failed 
to apply for relief, by motion, to the court which 
sentenced him, or that such court has denied him 
relief, unless it also appears that the remedy by 
motion is inadequate or ineffective to test the legality 
of his detention. 


Title 22, District of Columbia Code, Section 1401, pro- 
vides: 

Whoever, with intent to defraud or injure another, 
falsely makes or alters any writing of a public or 
private nature, which might operate to the prejudice 
of another, or passes, utters, or publishes, or attempts 
to pass, utter, or publish as true and genuine, any 
paper so falsely made or altered, knowing the same 
to be false or forged, with the intent to defraud or 
prejudice the right of another, shall be imprisoned 
for not less than one year nor more than ten years. 


Rule 35, Federal Rules of Criminal Procedure, pro- 
vides: 


The court may correct an illegal sentence at any 
time. The court may reduce a sentence within 60 
days after the sentence is imposed, or within 60 
days after receipt by the court of a mandate issued 
upon affirmance of the judgment or dismissal of the 
appeal, or within 60 days after receipt of an order 
of the Supreme Court denying an application for a 
writ of certiorari. 
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Rule 45(b), Federal Rules of Criminal Procedure, pro- 
vides: 

(b) Enlargement. When an act is required or 
allowed to be done at or within a specified time, 
the court for cause shown may at any time in its 
discretion (1) with or without motion or notice, 
order the period enlarged if application therefor is 
made before the expiration of the period originally 
prescribed or as extended by a previous order or (2) 
upon motion permit the act to be done after the 
expiration of the specified period if the failure to 
act was the result of excusable neglect; but the court 
may not enlarge the period for taking any action un- 
der Rules 33, 34 and 35, except as otherwise pro- 
vided in those rules, or the period for taking an 
appeal. 


SUMMARY OF ARGUMENT 


Rule 35 renders the trial court powerless to alter ap- 
pellant’s sentence after 60 days from imposition have ex- 


pired. Since appellant’s sentence is not illegal, a motion 
under 28 U.S.C. § 2255 will not lie, and the court properly 
denied appellant’s motion without hearing. Imposition of 
sentence is discretionary with the trial court, and for the 
court to hold a hearing to determine whether it should 
exercise its discretion would serve no useful purpose. 


ARGUMENT 


The Court Properly Denied, Without Hearing, Appel- 
lant’s 28 U.S.C. § 2255 Motion To Correct Sentence. 


A 


Rules 35 and 45(b) of the Federal Rules of Criminal 
Procedure provide that except in the case of illegal sen- 
tences the court may reduce a sentence which it has 
imposed only within sixty days of imposition. Appellant’s 
application clearly was not filed within the prescribed 
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sixty-day period, and the sentence imposed upon him is 
within the prescribed statutory limits and it is clearly 
not illegal. Therefore the court is without power to re- 
duce appellant’s sentence. 


B 


Considering appellant’s motion to reduce sentence as 
a motion under 28 U.S.C. § 2255, appellant is still not 
entitled to relief. Section 2255 gives a defendant no 
greater rights than he has under a writ of habeas corpus 
but is designed only to allow the defendant to assert these 
rights in a more convenient forum. United States v. 
Hayman, 342 U.S. 205 (1952), citing Parker, Limiting 
the Abuse of Habeas Corpus, 8 F.R.D. 171 (1948). Thus, 
under § 2255, as under habeas corpus, appellant can at- 
tack only the legality of the sentence which is the basis 
of his incarceration. Jordan v. United States, 98 U.S. 
App. D.C. 160, 233 F.2d 362, vacated on other grounds 
sub nom. Jordan v. United States, 352 U.S. 904 (1956); 
Smith v. United States, 88 U.S. App. D.C. 80, 187 F.2d 
192 (1950), cert. denied, 341 U.S. 927 (1951); Taylor 
v. United States, 229 F.2d 863 (8th Cir. 1956), cert. 
denied, 351 U.S. 986; Crow v. United States, 186 F.2d 
704 (9th Cir. 1950). Appellant was sentenced in Crim- 
inal No. 875-61 for violation of 22 D.C. Code § 1401, to 
serve two to six years imprisonment. The statutory limit 
prescribed in § 1401 is not less than one nor more than 
ten years. Therefore, appellant’s sentence is well within 
the statutory limits and thereby legally imposed. Since 
appellant is properly in custody pursuant to a legal sen- 
tence, $2255 offers him no relief, and the court may 
properly dismiss his motion without a hearing. 28 U.S.C. 
§ 2255; Edwards v. United States, 103 U.S. App. D.C. 
152, 256 F.2d 707 (1958), cert. denied, 358 U.S. 847; 
Moore v. United States, 101 U.S. App. D.C. 412, 249 
F.2d 504 (1951); Cain v. United States, 271 F.2d 337 
(8th Cir. 1959). 
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Cc 


Appellant contends, irrespective of Rule 35 and the 
limited scope of 28 U.S.C. § 2255, that the court should 
reconsider its sentence in light of the fact that his prior 
conviction in the State of North Carolina has been va- 
cated, and that said conviction was referred to by the 
trial court at the time of sentencing. In support of his 
contention he invites this Court’s attention to several 
cases decided by the Second Circuit Court of Appeals 
which purport to have vacated defendants’ sentences in 
similar circumstances as the case at bar. See United 
States ex rel. Durocher v. LaVallee, 330 F.2d 303 (2d 
Cir. 1964), cert. denied, 877 U.S. 998 (Harlan, J. dis- 
senting) ; United States ex rel. LaNear v. LaVallee, 306 
F.2d 417 (2d Cir. 1962); United States ex rel. Savini 
v. Jackson, 250 F.2d 349 (2d Cir. 1957). However, all 
the cases to which appellant refers arise under a New 
York State mandatory second-offender statute which re- 
quires that the Court impose a greater sentence upon 
second offenders than that imposed upon a first offender.’ 


2 New York Penal Law § 1941. 


Punishment for second or third offense of a person, who, after 
having been once or twice convicted within this state, of a felony, 
of an attempt to commit a felony, or, under the law of any other 
state, government, or county, of a crime which, if committed within 
this state, would be a felony, commits any felony, within this state, 
ig punishable upon conviction of such second or third offenses as 
follows: If the second or third felony is such that, upon a first 
conviction the offender would be punishable by imprisonment for 
any term less than his natural life, then such person must be 
sentenced to imprisonment for an indeterminate term, the minimum 
of which shall be not less than one-half of the longest term pre- 
scribed upon a first conviction, and the maximum of which shall 
be not longer than twice such longest term; provided, however, that 
the minimum sentence imposed hereunder upon such second or third 
felony offender shall in no case be less than five years; except that 
where the maximum punishment for the second and third felony 
offender hereunder is five years or less, the minimum sentence must 
be not less than two years. 

For purposes of this section, conviction of two or more crimes 
charged in separate counts of one indictment or information, or in 
two or more indictments or informations consolidated for trial, 
shall be deemed to be only one conviction. 
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The Court of Appeals for the Second Circuit has therefore 
held that if the New York State Legislature saw fit to 
incorporate in its sentencing statute a reference to the 
criminal judgment of a sister state, the validity of the 
conviction in the sister state, by necessity, affects the 
legality of the sentence imposed in the New York courts. 
For if the sister state conviction is invalid, the defendant 
cannot be said to be a second offender, and the imposition 
by the New York courts of the greater sentence by way 
of the second-offender statute is illegal and the sentence 
must fall. 

There is no second-offender statute in the District of 
Columbia.’ Therefore, appellant cannot be heard to say 
that he received a greater sentence, summarily imposed, 
because of a mandatory second-offender statute similar 
to the one existing in New York. Absent such a claim ap- 
pellant cannot contend that the sentence imposed upon 
him in Criminal No. 875-61 is illegal. The rationale of 
the Second Circuit cases is clearly not applicable to the 
case at bar. 


D 


A prayer for relief based upon a claim that the trial 
court at the time of sentencing considered, to the detri- 
ment of appellant, a prior state conviction, which was 
subsequently declared void, and thereby relied upon this 
state conviction in imposing sentence is without merit. 

The sentencing judge may in his discretion consider 
all relevant information which might aid him in his 


522 D.C. Code § 104 is a second-offense statute, not a second- 
offender statute. It subjects a defendant who commits the same 
crime twice to a greater maximum sentence but does not impose a 
greater penalty on a defendant merely because he has a prior felony 
conviction in this or any other jurisdiction. Section 104 reads as 
follows: 


Every person upon his second conviction of any criminal of- 
fense punishable by fine or imprisonment or both may be 
sentenced to pay a fine not exceeding fifty per centum greater, 
and to suffer imprisonment for a period not more than one 
half longer than the maximum fine and imprisonment for the 
first offense. 
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determination of what sentence he should impose. In 
making a determination as to what matters are relevant 
to its consideration the court is not bound by the pro- 
cedural rules of evidence which govern a trial. Williams 
vy. New York, 887 U.S. 241 (1949); Jones v. United 
States, 113 U.S. App. D.C. 238, 307 F.2d 190 (1962); 
Armpriester v. United States, 256 F.2d 294 (4th Cir. 
1958); Parker v. United States, 248 F.2d 803 (4th Cir. 
1957) ; Humes v. United States, 181 F.2d 875 (10th Cir. 
1951); Kopp v. United States, 55 F.2d 879 (7th Cir. 
1932). Moreover, in determining the extent of sentence 
to be imposed the sentencing court may consider the de- 
fendant’s prior criminal activity as it might bear on his 
character. Husty v. United States, 283 U.S. 694 (1931) ; 
Roth v. United States, 255 F.2d 440 (2d Cir. 1958), 
cert. denied, 358 U.S. 819; Parker v. United States, 
supra; Humes v. United States, supra; United States v. 
Durham, 181 F.Supp. 503 (D.D.C. 1960). In so con- 
sidering the defendant’s prior criminal activities the 


sentencing judge is not required to consider only prior 
convictions and disregard prior arrests, as would be re- 
quired during the course of a trial. 


E 


Appellant appears to contend that the mere considera- 
tion by trial courts of his prior state conviction, which 
allegedly is void, is sufficient ground in and of itself for 
vacating his present sentence. But this is not the law. 
Roth v. United States, supra; Parker v. United States, 
supra. 

In Roth v. United States, supra, the appellant, as in 
the case at bar, urged that error had been committed 
and his sentence must be set aside in that “the trial 
judge in determining the length of the sentence relied 
primarily upon the appellant’s record of previous convic- 
tions of similar offenses, and that most, if not all of 
these previous convictions would be invalid in light of 
present standards.” Roth, supra at 441. The Second 
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Circuit Court of Appeals rejected this argument, holding 
that if the court had other data before it at the time 
it imposed sentence aside from the alleged invalid con- 
viction and the sentence was within the statutory limits it 
should not be disturbed. 

In the case at bar, as in the Roth case, the court had 
other information before it upon which to base its sen- 
tence, to wit, a full probation report, and information 
that appellant had been convicted of other crimes aside 
from the conviction he now states is invalid. (Sent. 
Transcript, June 29, 1962, pp. 10-11). Therefore, the 
ruling of Roth v. United States should be applied to the 
case at bar and the sentence of the trial court should 
not be disturbed. 


F 


It is further noted that what sentence is to be imposed, 
subject to the prescribed statutory limitation, is solely 
within the discretion of the trial court. The proper 
exercise of this discretion is not subject to appellate 


review. Green v. United States, 274 F.2d 59 (2d Cir. 
1960); Bryson v. United States, 265 F.2d 9 (9th Cir. 
1959), cert. denied, 355 U.S. 817; Roth v. United States, 
supra; Humes v. United States, supra. Ergo, 28 U.S.C. 
§ 2255 cannot be used to interfere with the court’s exer- 
cise of this discretion, and to require the Court to hold 
a hearing on a § 2255 motion on the issue of the length 
of the sentence imposed would serve no useful purpose. 
Thus appellant’s motion was properly denied without 
hearing, for the record and files of the case conclusively 
show that appellant is entitled to no relief. 
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CONCLUSION 


Wherefore it is respectfully submitted that the instant 
appeal be dismissed as improvidently granted, or in the 
alternative that the judgment of the District Court be 


affirmed. 


Davip C, ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
Barry I. FREDERICKS, 
Assistant United States Attorneys. 
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